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Utah Law Developments

Appellate Highlights
by Rodney R. Parker, Dani Cepernich, Robert Cummings, Nathanael Mitchell, Adam Pace, and Andrew Roth

EDITOR’S NOTE: The following appellate cases of interest 
were recently decided by the Utah Supreme Court, Utah 
Court of Appeals, and United States Tenth Circuit Court of 
Appeals. The following summaries have been prepared by the 
authoring attorneys listed above, who are solely responsible 
for their content.

UTAH SUPREME COURT

In re Adoption of B.H. 
2020 UT 64 (Sept. 16, 2020)
Citing the Uniform Child Custody Jurisdiction and Enforcement 
Act, a biological father argued Utah lacked jurisdiction over a 
petition to terminate his parental rights, because the child was 
born in Montana. The district court had jurisdiction over 
the termination of parental rights because the action 
was filed under the Adoption Act and, as a result, was 
not governed by the UCCJEA. The supreme court went on to 
hold that a material deficiency in a form required by the 
Interstate Compact on the Placement of Children does not divest 
the district court of subject matter jurisdiction.

State v. Stricklan 
2020 UT 65 (Oct. 15, 2020)
In this criminal appeal, the Utah Supreme Court addressed a 
line of Utah cases, including State v. Webb, 779 P.2d 1108 
(Utah 1989) and State v. Ramsey, 782 P.2d 480, 484 (Utah 
1989), which suggests that a conviction based solely on an 
uncorroborated out-of-court statement cannot be sustained on 
appeal. The defendant was convicted of sexual abuse of a child 
despite the victim recanting her previous accusation on the 
stand. A majority of the court concluded that the rule articulated 
in Webb and Ramsey was inapplicable, since there was other 
evidence available for the jury to adequately evaluate both the 
victim’s original accusation and her subsequent recantation. 
Regardless, the majority noted it would likely “scrub” 
the Webb/Ramsey rule from Utah jurisprudence if 
asked, since the true focus of any criminal appeal 

alleging insufficient evidence must be the evidence 
presented to the jury, not the applicability of a 
bright-line rule. A lengthy dissent by Chief Justice Durrant, 
joined by Justice Himonas, argued Webb and Ramsey applied 
and the conviction simply could not be sustained on the 
evidence presented.

State v. Marquina 
2020 UT 66 (Oct. 15, 2020)
On certiorari, the court affirmed the court of appeals’ decision 
that the trial court did not plainly err in its handling of the 
State’s reports of a juror who fell asleep at trial. However, the 
court clarified that when a trial court receives a reliable 
report of a sleeping or inattentive juror, the court 
should respond in proportion to the report, which at a 
minimum requires “the court to glean any facts relevant 
to determining whether a juror has missed a portion of 
the trial, and to make an informed decision about 
whether the juror remains qualified to decide the case.” 
The court stated that, going forward, a response that is not 
commensurate with the seriousness of the information before 
the court would constitute plain error.

Arave v. Pineview West Water Co. 
2020 UT 67 (Oct. 15, 2020)
In this water right dispute, the Utah Supreme Court clarified that 
a plaintiff asserting an interference claim “must establish 
that: (1) they have an enforceable water right, (2) their 
water right is senior to the defendant’s water right, 
(3) their methods and means of diversion are reasonable, 
(4) despite their reasonable efforts, they are unable to 
obtain the quantity or quality of water to which they are 
entitled, and (5) the defendant’s conduct obstructed or 
hindered their ability to obtain that water (causation).”

Case summaries for Appellate Highlights are authored 
by members of the Appellate Practice Group of Snow 
Christensen & Martineau.
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Pleasant Grove City v. Terry 
2020 UT 69 (Oct. 29, 2020)
Terry was convicted by a jury of domestic violence in front of a 

child but was acquitted of the predicate offense of domestic 

violence assault. The supreme court invalidated the conviction 

as a legally impossible verdict, explaining that both charges 

“turn on the same offense – domestic violence assault – and the 

jury’s different answers are irreconcilable as a matter of law.” 

Ultimately, the court held that “legally impossible verdicts 

– in which the defendant is acquitted on the predicate 

offense but convicted on the compound offense – 

cannot stand.”

UTAH COURT OF APPEALS

Martinez v. Dale 
2020 UT App 134 (Oct. 1, 2020)
In this case, the Utah Court of Appeals discussed what is 
required to establish “incompetence” that tolls a statute 
of limitations under Utah Code § 78B-2-108. The district 
court erred in holding that the “inconclusive” nature of the 
affidavits and medical records entitled the defendant to 
summary judgment. “[L]ack of conclusivity in the summary 
judgment context typically calls for later resolution by the fact 
finder – not making a decision as a matter of law.”

The Honorable Dee Benson
August 25, 1948 – November 30, 2020 

By Paul M. Warner

United States District Judge Dee Vance Benson loved his family, his friends, and the law. As my 
closest personal friend for almost fifty years, I knew Dee Benson extremely well. Dee was an 
unconventional man. I usually called him Judge, but he never liked that. He much preferred it when 
people just called him Dee. (Except when he was on the bench!) He was a humble man, without a 
hint of the arrogance that normally accompanies a man so accomplished. At the same time, he 
never lacked for self-confidence either. He was at ease with everyone, regardless of position, 
prominence, or prosperity. 

Dee was an accidental lawyer. He was a P.E. major. He went to law school because he did not want 
to be a school teacher. He graduated near the top of our class in 1976. It was the Charter Class of 
the then new J. Reuben Clark Law School at Brigham Young University. Dee was a star in law 
school, but was also likely the most popular student in our class. He had an amazing intellectual gift 
for the law. Quite simply, he was brilliant, and everyone who has ever worked with him 
acknowledges it. He was also extremely well liked by both his fellow students and faculty for his 
genuine friendship, affability, keen wit and sense of humor.

Dee truly had a remarkable legal career. He began in private practice, but soon headed to Washington D.C. to work for Senator Orrin Hatch. He 
was later Associate Deputy Attorney General at the Department of Justice. He then returned to Utah after being appointed United States 
Attorney by President George H.W. Bush. In 1991, he was appointed to the federal bench here in Utah at the age of 43. During his 29 years on 
the federal bench, Dee served as the Chief Judge for the District of Utah, was appointed to serve on the Foreign Intelligence Surveillance Act 
(FISA) Court, and also served on the Judicial Conference of the United States Courts. It is the governing body for all the federal courts. Along 
the way, he taught for many years at both the University of Utah and B.Y.U. law schools. His students loved him. Dee was always more interested 
in what he did than in what he made. Money did not motivate him.

Dee was always in great demand for CLE presentations at bar meetings, law conferences, and other community events. His brilliant mind, 
combined with his wit and sense of humor, always made for entertaining presentations. Dee was enormously talented and successful in the law, and 
he literally worked right to the end of his life. He especially loved his chambers, his staff, his colleagues, and the court. During the past eight 
months of his life, an aggressive brain tumor debilitated his body. But it never touched his mind or his heart. Dee was so much more than just a 
brilliant legal mind. He had a generosity of heart and spirit that knew no bounds, but more often than not, it was expressed anonymously. He 
made everyone who knew him feel like they were his best friend.

He is survived by four children and 10 grandchildren. Dee will be missed more than words can express.

Utah Law Developments
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State v. Modes 
2020 UT App 136 (Oct. 1, 2020)
Applying plain error review, the court of appeals affirmed, 
among other things, the district court’s admission 
pursuant to Utah R. Evid. 404(c) not only a certified 
copy of the defendant’s prior conviction for sexual 
battery, but also the prior victim’s testimony. The court of 
appeals explained that Rule 404(c) allows admission of 
evidence showing the defendant had a propensity to molest 
children regardless of the ultimate disposition of any prior 
charges. “[S]elective admission of evidence would run contrary 
to the very purpose of Rule 404(c).”

Salt Lake City Corp. v. Kunz 
2020 UT App 139 (Oct. 16, 2020)
The court of appeals affirmed the district court’s grant of summary 
judgment dismissing a condemnation action. In doing so, the 
court held the notice and opportunity to be heard requirements 
of § 78B-6-504(2)(c) are strict requirements. And, in 
the context of a condemnation action, the condemnee 
need not show prejudice from procedural deficiencies.

Zendler v. Univ. of Utah Health Care 
2020 UT App 143 (Oct. 22, 2020)
The court of appeals affirmed summary judgment to the 
defendants in this medical malpractice action, including 
dismissal of the plaintiff’s informed consent claim. The court 
interpreted the informed consent statute, Utah Code § 78B-3-406, 

and concluded that the requirement to inform the patient 
of the “substantial and significant risk[s]” of a procedure 
does not require the health provider to inform each 
patient of his or her specific increased risks.

Brown v. Brown 
2020 UT App 146 (Oct. 29, 2020)
The court of appeals affirmed the district court’s decision requiring 
the husband to reimburse the wife for her expenses incurred 
during a 22-month divorce proceeding in an amount of that 
exceeding what the wife earned and what the husband advanced 
her during the proceedings. The court held that both spouses 
“have ‘access to the marital estate,’… and both are entitled 
to rely on it to cover their ‘reasonable and ordinary 
living expenses’ pending entry of the divorce decree.”

In re Adoption of B.F.S. 
2020 UT App 149 (Nov. 5, 2020)
This appeal arose from the district court’s denial of a Utah-based 
adoption agency’s uncontested petition for determination of rights 
and interests, and a temporary custody order, to facilitate the 
adoption of a child. The district court held that venue in Utah 
was inappropriate and that the proceeding was not in the best of 
interest of the child, because the child’s birth mother and 
potential adoptive parents lived in other states. On appeal, the 
court held that the district court erred in dismissing the 
petition for lack of venue, because the petition is governed 
by the general catch-all venue provision in Utah Code 
§ 78B-3-307(1) and (3), which provide that the case may 
be tried “in any county designated by the plaintiff in the 
complaint.” The court further held that the district court’s 
finding that it was in the best interests of the child to have the 
petition adjudicated in another state was clearly erroneous.

Dahl v. Christensen 
2020 UT App 151 (Nov. 5, 2020)
The district court concluded than an attorney’s lien arising out 
of a divorce action was wrongful under the Wrongful Lien Act. 
Reversing, the court of appeals held that the lien was not wrongful, 
because it was based in part on a retainer for a malpractice 
action and fell outside the definition of a wrongful lien, because 
it was “signed by or authorized pursuant to a document signed 
by the owner of real property.” Utah Code § 38-9-102. Although 
the lien may have exceeded the work performed in the 
malpractice case, the difference in amount went to the 
issue of validity, not its wrongfulness under the Act.
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TENTH CIRCUIT

CGC Holding Co., LLC v. Hutchens 
974 F.3d 1201, 1207 (10th Cir. Sept. 14, 2020)
The Tenth Circuit affirmed most aspects of this RICO class action 
judgment against participants in a fraudulent lending scheme. The 
court rejected a challenge to personal jurisdiction by one 
of the defendants who lived in Canada, concluding that 
defendant had sufficient minimum contacts with the United 
States based on her participation in the RICO conspiracy, 
which was directed at the United States and its citizens. 
However, the court vacated the district court’s order imposing a 
constructive trust on assets owned by non-parties to the case, 
and on real estate owned by the defendant in Canada, remanding 
with instructions to conduct a thorough tracing analysis to determine 
if the real estate was purchased with the class’s swindled fees.

Fedor v. United Healthcare, Inc. 
976 F.3d 1100 (10th Cir. Sept. 16, 2020)
When an employee sued her employer in federal district court, 
the employer sought to compel arbitration of her claims based 
upon a purported arbitration agreement. The employee countered 

that she had never seen nor signed the agreement. Relying on 
the agreement’s “delegation clause” – which granted sole 
authority to the arbitrator to resolve disputes as to formation of 
the agreement – the district court dismissed the employee’s 
claims and compelled her to arbitrate. On appeal, the Tenth 
Circuit reversed, holding a federal court evaluating a motion 
to compel arbitration must first determine whether an 
arbitration agreement actually exists before enforcing 
its terms. This is true even where the party opposing arbitration 

fails to specifically challenge language granting the arbitrator 
sole authority to decide issues of formation.

Aubrey v. Koppes 
975 F.3d 995 (10th Cir. Sept. 18, 2020)
Reversing summary judgment on a failure to accommodate claim 
under the Americans with Disability Act, the Tenth Circuit held that 
a jury could find that a public employer failed to engage 
in the interactive process required by the ADA, even though 
the employer held a pre-termination hearing, where there 
was evidence that the employer did not attempt to discover 
employee’s limitations or explore the accommodations that 

Utah Law Developments
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would allow the employee to return to work. In doing so, the 
court drew a distinction between the reasonable accommodation 
requirements under the ADA and the due process requirements 
for terminating a public employee.

United States v. Ansberry 
976 F.3d 1108 (10th Cir. Sept. 23, 2020)
Ansberry attempted to detonate a bomb at a police station. The 
district court, among other things, imposed a 12-level terrorism 
enhancement against him finding that Ansberry’s conduct was 
“calculated to retaliate against government conduct” and 
specifically refused to find whether the conduct was objectively 
against government conduct. In reversing, the Tenth Circuit held 
that, “for a § 3A1.4 terrorism enhancement based on the 
defendant’s retaliation against government conduct to 
apply, the conduct retaliated against must objectively be 
government conduct.”

United States v. Chavez 
976 F.3d 1178 (10th Cir. Sept. 30, 2020)
In this criminal appeal, the Tenth Circuit addressed whether the 
“best evidence rule,” codified as Fed. R. Evid. 1002, applied to the 
introduction of questionably translated English-language transcripts 

of Spanish-language conversations recorded during a controlled 
drug buy. At trial, the prosecution introduced excerpts of the 
translated transcripts into evidence, but failed to introduce the 
underlying recordings upon which the transcripts were based. 
On appeal from the subsequent conviction, a majority of the 
appellate panel reversed and remanded, concluding the 
failure to introduce the recordings in their original 
language violated the best evidence rule and prejudiced 
the defense. In dissent, Judge Hartz argued requiring litigants 
to introduce foreign-language recordings along with unchallenged 
English-language translations is pointless, since jurors are 
unlikely to understand the recordings.

United States v. Miller 
978 F.3d 746 (10th Cir. Oct. 20, 2020)
The Tenth Circuit held, as a matter of first impression, that the 
district court committed error when it delegated the 
authority to determine the maximum number of 
non-treatment-program drug tests taken by the 
defendant during supervised release to a probation 
officer, based on the language of the sentencing guidelines and 
the supervised release statute.

United States v. Denezpi 
979 F.3d 777 (10th Cir. Oct. 28, 2020)
Denezpi, a Navajo tribal member, was prosecuted twice – first 
by Ute Mountain Ute tribal authorities in a Court of Indian 
Offenses, or “CFR” court, overseen by the Department of the 
Interior; and later by federal prosecutors in a United States 
district court, based on the same alleged sexual assault of 
another tribal member. Upholding his federal conviction, the 
Tenth Circuit determined as a matter of first impression 
that prosecution of Denezpi by both tribal authorities 
and federal prosecutors did not violate the Fifth 
Amendment’s Double Jeopardy Clause. Although the CFR 
court is technically administered by the federal government, 
tribal authorities exercise inherent sovereign tribal authority, 
rather than federal authority, in prosecuting offenders there.

Elite Oil Field Enterprises, Inc. v. Reed 
979 F.3d 857 (10th Cir. Nov. 3, 2020)
The Tenth Circuit held, as a matter of first impression, that the 
statutory bar to appellate review of remand order based 
on lack of subject matter jurisdiction found in 28 U.S.C. 
§ 1447(d) applies to remand orders resulting from 
post-removal joinder of defendants that destroyed diversity 
jurisdiction. The defendants had argued the bar applies only to 
cases remanded under § 1447(c), not § 1447(e) as in this case.

Auctioneers  
& Appraisers

Erkelens & Olson Auctioneers has been the standing 
court appointed auction company for over 30 years. 
Our attention to detail and quality is unparalled. We 
respond to all situations in a timely and efficient 
manner, preserving assets for creditors and trustees.

Utah’s Leading Auction & Appraisal Service

3 Generations Strong!

Rob, Robert & David Olson
Auctioneers, CAGA Appraisers

Call us for a free Consultation

801-355-6655
www.salesandauction.com

New Location: 3365 W. 500 S. in Salt Lake City!
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