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Utah Law Developments

Appellate Highlights
by Rodney R. Parker, Dani Cepernich, Robert Cummings, Nathanael Mitchell, Adam Pace, and Andrew Roth

EDITOR’S NOTE: The following appellate cases of interest were 
recently decided by the Utah Supreme Court, Utah Court of 
Appeals, and United States Tenth Circuit Court of Appeals. The 
following summaries have been prepared by the authoring 
attorneys listed above, who are solely responsible for their content.

UTAH SUPREME COURT

Wittingham v. TNE Limited Partnership 
2020 UT 49 469 P.3d 1035 (July 15, 2020)
The supreme court held that a trust deed executed by an 
administratively dissolved limited partnership was 
merely voidable – as opposed to void. Applying the test 
first articulated in Ockey v. Lehmer, 2008 UT 37, 189 P.3d 51, 
the supreme court assessed whether the legislature had 
declared that the contract at issue was unlawful and absolutely 
void, and whether the transaction harmed the public as a whole.

Matter of Adoption of K.T.B., 2020 UT 51 (July 21, 2020)
The district court struck a filing by a mother seeking to intervene 
in an adoption proceeding due to a procedural deficiency in the 
filing, and then excluded her from participating in the adoption 
proceedings because she had failed to intervene within 30 days 
as required under the Utah Adoption Act. On appeal, the court 
reversed the district court’s ruling and held that the “strict 
compliance” requirement in the Utah Adoption Act is 
unconstitutional as applied to the mother, where the 
mother’s deficient filing “fulfilled the purpose” of the 
act, but did not strictly comply with it.

In re Adoption of B.B. 
2020 UT 52 469 P.3d 1083 (July 23, 2020)
In this challenge to an adoption proceeding, the Utah Supreme 
Court affirmed the district court’s denial of the child’s 
biological father’s motion to revoke his relinquishment 
of the child. The court rejected the father’s argument that Utah 
Code § 78B-6-112(a)(5) requires a separate hearing or 
procedure to establish that consent was “truly voluntary;” and 
that the failure to notify him of his right to seek counseling 
invalidates his relinquishment on due process grounds.

In re Adoption of B.B., 2020 UT 52 (July 28, 2020)
This adoption case involved a child whose unmarried biological 
parents are members of the Cheyenne River Sioux Tribe, and the 
question whether the Indian Child Welfare Act required the court 
to transfer the case to tribal court. Reviewing the evidence in the 
record, the court held the birth mother was domiciled in 
Utah (where she lived at the time the action was filed) 
because the evidence indicated that when she moved to 
Utah – the relevant point in time for the domicile inquiry 
– she intended to remain permanently. The court also held 
that the birth mother’s “relinquishment of custody and 
signing away of parental rights in the formal adoption 
context does not amount to an ‘abandonment’ because it 
is not done with the ‘intention of relinquishing…parental 
rights and obligations’ immediately or unconditionally.”

Ragsdale v. Fishler, 2020 UT 56 (Aug. 5, 2020)
This appeal arose from the district court’s denial of a woman’s 
petition for a civil stalking injunction against her neighbor who 
routinely flipped her off and swore at her over the course of 
four years. The district court concluded that the conduct did not 
constitute stalking because it was directed at the woman’s 
business and not at her personally; the conduct would not cause 
a reasonable person to suffer fear or emotional distress; and the 
conduct was protected by the First Amendment. On appeal, the 
court concluded that the district court misapplied the civil 
stalking statute, reversed the district court’s rulings on each 
of these points, and remanded for further proceedings.

Arrequin-Leon v. Hadco Construction 
2020 UT 59 (Aug. 17, 2020)
The supreme court rejected the argument that, when a 
party elects an expert deposition instead of a report, 
the expert’s testimony is not limited by the sponsoring 
party’s disclosures. Nevertheless, a party that fails to “lock 
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in” an expert’s testimony during an expert deposition still runs a 
risk of the admission of surprise testimony at trial.

State v. Lopez, 2020 UT 61 (Aug. 18, 2020)
The Utah Supreme Court held that any right a defendant has to 
compel victim testimony is necessarily limited by the trial court’s 
power to quash “unreasonable” subpoenas under Utah R. Crim. 
P. 14(a)(2). In order to compel a victim to testify at a 
preliminary hearing, a defendant must show that “additional, 
live testimony from the victim is necessary to present 
evidence on a specific point material to the probable- 
cause determination” and “reasonably likely to defeat 
the State’s prima facie showing of probable cause.”

Luna v. Luna, 2020 UT 63 (Aug. 20, 2020)
In this case involving a car wreck, a passenger sued the driver of 
his vehicle and the driver of the car that hit them. The other driver 
settled first, and the district court granted summary judgment for 
the first driver because the plaintiff testified in a deposition that 
his driver had the green light. The court of appeals affirmed and 
held deposition testimony was a judicial admission. The supreme 
court reversed, holding that “a party’s deposition testimony 
is best categorized as an ordinary evidentiary admission 
that can be contradicted with other appropriate evidence.”

UTAH COURT OF APPEALS

Segota v. Young 180 Co. 
2020 UT App 105, 470 P.3d 479 (July 9, 2020)
Segota, dissatisfied with his truck purchase, sued the dealership 
and the dealership’s bond company, alleging breach of contract 
and fraud. But he failed to serve initial disclosures or conduct 
any discovery, prompting a flurry of summary judgment motions 
from the defendants after the close of fact discovery. The Utah 
Court of Appeals affirmed dismissal of the claims, holding that 
the trial court did not abuse its discretion in denying 
Segota’s tardy request for extension of fact discovery or 
in penalizing him under Utah R. Civ. P. 26(d)(4) for 
failure to make timely initial disclosures.

Linebaugh v. Gibson 
2020 UT App 108, 471 P.3d 835 (July 16, 2020)
The court of appeals reversed the district court’s decision dismissing 
a boundary by acquiescence claim. The district court found that 
because the fence at issue was created to contain animals, the 
parties’ “predecessors could not have acquiesced in the fence 

serving as the boundary line between the parties.” Finding error, 
the court of appeals explained that “boundary by acquiescence 
‘is determined by the parties’ objective actions in relation 
to the boundary and not their mental state.’” While possibly 
relevant, the initial purpose of the fence “is not dispositive.”

Pipkin v. Acumen 
2020 UT App 111, 472 P.3d 315 (July 30, 2020)
The allegedly defamatory emails and social media posts at issue 
in this lawsuit critiqued the propriety of a bylaw which allowed 
the Utah Republican Party to expel party members who made it 
onto the primary ballot via a signature-gathering route. The 
court affirmed the district court’s grant of summary judgment to 
the defendants, concluding that the statements at issue 
were not capable of a defamatory meaning as a matter 
of law. Although the statements contained strong language that 
adoption of the bylaw “flouts current election law,” “constitutes 
a class B misdemeanor,” and was “illegal,” in context, these 
statements were exaggerated commentary that no reasonable 
reader would understand to accuse the individual plaintiffs of 
criminal conduct for voting for the bylaw.
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Pead v. Ephraim City, 2020 UT App 113 (Aug. 6, 2020)
This case involves the narrow intersection of timelines to file a 
complaint under Utah’s Whistleblower Act against a governmental 
entity that is subject to the Governmental Immunity Act. Under 
the GIA, a claimant is required to file a notice of claim and allow 
the governmental entity sixty days to respond before filing a 
complaint in court. Once the sixty-day notice of claim period 
has expired, the WBA’s 180-day statute of limitations comes into 
play. In this case, the sixtieth calendar day from the plaintiff’s 
notice of claim fell on Sunday December 24, and December 25 
was a legal holiday. The plaintiff filed his complaint on December 26, 
which was the last day of the 180-day statute of limitation period 
under the WBA. The court of appeals held that the computation 
of time to file a notice of claim under the GIA is governed 
by Utah Code § 68-3-7, which requires the exclusion of 
weekends and holidays from the last day. The plaintiff was 
therefore not allowed to file his complaint until December 27, 
which was one day after the expiration of the WBA statute of 
limitations. Accordingly, the court reversed the district court’s 
denial of the defendant’s motion to dismiss and remanded with 
instructions to dismiss the plaintiff’s claim with prejudice.

State v. Leech, 2020 UT App 116 (Aug. 13, 2020)
Relying on Utah R. Evid. 804(b)(1), the trial court admitted an 
accomplice’s preliminary hearing testimony over defendant’s 
objection. On appeal from a conviction on all counts, the Utah 
Court of Appeals reversed and remanded on a single count, 
holding that the admission of the accomplice’s testimony was 
prejudicial error. Although prior case law held that a 
defendant has the same “opportunity and similar motive” 
to cross examine a witness both at a preliminary 
hearing and at trial, that line of cases was abrogated by 
subsequent amendment of article I, section 12 of the 
Utah Constitution, which limited the purpose of 
preliminary hearings to determination of probable 
cause. Because only the determination of probable cause was 
at issue during the preliminary hearing, Leech had no motive to 
attack the accomplice’s credibility as he would at trial.

Jensen v. Cannon 
2020 UT App 124 (Aug. 27, 2020)
More than a decade after the divorce decree was entered, the 
wife filed this separate action seeking relief from the decree on 
the basis the husband had failed to disclose certain assets. In 
affirming the district court’s disposition of the claims, the court 
of appeals confirmed that a claim for fraudulent 

nondisclosure requires proof of fraudulent intent. It 
also held that Utah R. Civ. P. 60(d) is not limited to 
claims of fraud on the court, but held the district court was 
nevertheless correct in granting judgment in the husband’s favor 
on the wife’s negligence-based claims.

TENTH CIRCUIT

Generation Res. Holding Co., LLC 
964 F.3d 958 (10th Cir. July 10, 2020)
The Tenth Circuit concluded that the defendant law firms 
were not “transferees” under the fraudulent transfer 
statute in bankruptcy, 11 U.S.C. § 550, and therefore the 
trustee was not entitled to recover fees that the law firms earned 
through a contingent fee arrangement with the debtor to 
recover unpaid contract amounts.

Frappied v. Affinity Gaming Black Hawk, LLC 
966 F.3d 1038 (10th Cir. July 21, 2020)
In this discrimination case, the plaintiffs asserted disparate 
impact and disparate treatment claims under Title VII and the 
Age Discrimination in Employment Act. The Tenth Circuit 
affirmed dismissal of the Title VII disparate treatment claim but 
reversed dismissal of the Title VII and ADEA disparate impact 
claims and summary judgment in the defendant’s favor on the 
ADEA disparate treatment claim. In doing so, the court held, 
as a matter of first impression, that a sex-plus-age claim 
is cognizable under Title VII.

In re Stewart, 970 F.3d 1255 (10th Cir. Aug. 14, 2020)
Counsel received $348,404.41 for representing debtors in a 
bankruptcy, but then failed to disclose his fee arrangement as 
required by statute and rule. Reversing the bankruptcy court’s 
$25,000 sanction, the Tenth Circuit held that the presumptive 
sanction for failure to disclose fee arrangements under 
section 329(a) of the bankruptcy code would be 
disgorgement of the entire fee, absent a showing of 
good cause for a lesser sanction.

In re McDaniel, 973 F.3d 1083 (10th Cir. Aug. 31, 2020)
In this bankruptcy case, the creditor maintained that its student 
loans were exempted from discharge, absent a showing of undue 
hardship. The Tenth Circuit disagreed and, as a matter of first 
impression, held that the statutory exception for an “educational 
benefit” under section 523(a)(8)(A)(ii) of the bankruptcy 
code did not encompass private student loans.
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