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Utah Law Developments

Appellate Highlights
by Rodney R. Parker, Dani Cepernich, Robert Cummings, Nathanael Mitchell, Adam Pace, and Andrew Roth

Editor’s Note: The following appellate cases of interest were 
recently decided by the Utah Supreme Court, Utah Court of 
Appeals, and United States Tenth Circuit Court of Appeals. 
The following summaries have been prepared by the 
authoring attorneys listed above, who are solely responsible 
for their content.

UTAH SUPREME COURT

Pinney v. Carrera 
2020 UT 43 (July 6, 2020)
This appeal arose from the district court’s denial of post-trial 
motions in an automobile accident case where the jury awarded 
$300,000 in general damages to the plaintiff, but no special 
damages. The defendant argued that the general damage award 
was excessive, and that the plaintiff had not made a threshold 
showing that she had a permanent disability or impairment 
based upon objective findings because the treating physician 
who testified at trial was tainted by personal bias. The court 
affirmed the district court’s rulings, holding that the “based 
upon objective findings” requirement of Utah Code 
Section 31A-22-309 does not require findings untainted 
by bias; rather it requires only findings based on 
externally verifiable phenomena. The court also rejected 
the argument that the award of general damages must be 
reversed because of lack of evidence of economic harm.

State v. Bell 
2020 UT 38 (June 23, 2020)
The court affirmed the court of appeals’ ruling that a criminal 
defendant was not entitled to a limited review of the 
victim’s privileged mental health therapy records, 
because he failed to establish that the victim had a 
condition that was an element of his defense, which is 
necessary to qualify for an exception to the mental health 
therapist-patient privilege contained in Utah R. Evid. 506. 
Although the court did not reach the defendant’s constitutional 
arguments, it instructed the criminal rules committee to review 
Rule 506 to ensure that it appropriately balances patients’ 
privacy rights with criminal defendants’ constitutional rights.

In Interest of B.T.B. 
2020 UT 36 (June 22, 2020)
In this termination of parental rights case, the supreme court 
held that the court of appeals properly disavowed prior case law 
that suggested that termination almost automatically followed a 
determination that the statutory grounds had been met. The 
court also clarified the standard for applying the “strictly 
necessary” language in the Termination of Parental 
Rights Act.

Utah Dep’t of Transportation v. Boggess-Draper Co., LLC 
2020 UT 35 (June 11, 2020)
In this condemnation proceeding, the supreme court held that 
there is no categorical bar precluding admission of 
evidence of a post-valuation-date sale or development 
of property. The admissibility of such evidence depends on the 
circumstances of the case and is to be determined under the 
Rules of Evidence. The court also rejected the condemnee’s 
argument that “just compensation” includes the 
condemnee’s costs and attorney fees incurred in seeking 
fair market value.

Mitchell v. Roberts 
2020 UT 34 (June 11, 2020)
Utah Code Section 78B-2308(7) provides that, even if claims for 
sexual abuse of minors were “time barred as of July 1, 2016,” 
the claims were nonetheless revived if they were “brought 
within 35 years of the victim’s 18th birthday, or within three 
years of the effective date of this subsection (7), whichever is 
longer.” On certified question from the federal district court, 
the supreme court held that the statute is unconstitutional 
because “the Utah Legislature is constitutionally 
prohibited from retroactively reviving a time-barred 
claim in a manner depriving the defendant of a vested 
statute of limitations defense.”

Case summaries for Appellate Highlights are authored 
by members of the Appellate Practice Group of Snow 
Christensen & Martineau.
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Griffin v. Snow Christensen & Martineau 
2020 UT 33 (June 10, 2020)
The court held the plaintiff’s post-trial motions were timely 
because the district court’s order granting a motion to 
dismiss plaintiff’s complaint with prejudice was not a 
separate Rule 58(a) judgment, and therefore did not 
trigger the 28-day deadline for plaintiff to file post-trial 
motions. Although the order was separate from the court’s oral 
ruling and accompanying minute entry, it was not separate from 
the court’s decision on the relevant motion, clearly identified as 
a judgment, and limited only to information relevant to a 
judgment. The court further held that plaintiff’s acknowl-

edgment of the order as a Rule 58(a) judgment in his pleadings 
before the district court did not constitute a waiver of the issue, 
because Rule 58(a) must be applied mechanically to determine 
the issue of timeliness.

State v. Bridgewaters 
2020 UT 32, 466 P.3d 204 (May 28, 2020)
As a matter of first impression, the supreme court held that the 

“properly served” requirement of Utah Code Section 

76-5-108(1), which criminalizes violation of a protective 

order, requires that the protective order be served in 

accordance with Utah R. Civ. P. 4. Although the protective 

order in this case was not properly served under this interpretation, 

the prior ex parte protective order remained in effect under 

Section 78B-7-107(1)(d), which provides, “[i]f at [the] hearing 

the court issues a protective order, the ex parte protective order 

remains in effect until service of process of the protective order 

is completed.” Utah Code Ann. § 78B-7-107(1)(d).

Ipsen v. Diamond Tree Experts, Inc. 
2020 UT 30 , 466 P.3d 190 (May 20, 2020)
Injured while battling a mulch fire, a firefighter sued the owner 

of the property where the fire started for gross negligence, 

intentional harm, and negligent infliction of emotional distress. 

On appeal from entry of summary judgment in favor of the 

property owner, the supreme court clarified the “professional 

rescuer rule” announced in Fordham v. Oldroyd, 2007 UT 74, 

171 P.3d 411, which holds that a person owes no duty of care to 

a professional rescuer for injuries resulting from the very 

negligence that occasioned the rescuer’s presence. The majority 

opinion held that the Fordham rule is limited to simple 
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negligence, and that a person does owe a duty of care to a 

professional rescuer for injuries resulting from the 

gross negligence or intentional tort that occasioned the 

rescuer’s presence.

Cougar Canyon Loan, LLC v. Cypress Fund, LLC 
2020 UT 28, 466 P.3d 171 (May 18, 2020)
The district court granted a writ of execution allowing Cougar 
Canyon Loan, LLC to foreclose on a malpractice claim owned by 
Cypress Fund, LLC. On appeal, Cougar Canyon argued that a 
party that benefits from malpractice should not be able to 
execute on the claim as a matter of public policy. The supreme 
court rejected the argument, holding that the plain 
language of Utah R. Civ. P. 64 and 64E allowed 
foreclosure of legal claims through writs of execution.

Taylorsville City v. Mitchell 
2020 UT 26, 466 P.3d 148 (May 14, 2020)
On certiorari, the supreme court rejected the appellant’s 
constitutional challenges to Utah Code Section 78A-7-118(8), 
which provides for a hearing de novo in the district court 
on justice court convictions, but forecloses further appeal 

unless the district court rules on the constitutionality of 
a statute or ordinance. The court exercised its discretion to 
reach the merits of the appellant’s arguments even though they 
were not preserved, because the appellee briefed the merits and 
failed to object to the lack of preservation.

Jones v. Mackey Price Thompson & Ostler 
2020 UT 25 (May 14, 2020)
After nearly ten years of litigation between a law firm and a former 
partner over distribution of litigation proceeds, the district court 
entered a directed a verdict against the partner on several claims, 
including a claim for fraudulent transfer. On appeal from this order, 
the supreme court held that a “mixed motive” is sufficient to 
establish an “actual intent” to hinder, delay, or defraud 
under the Fraudulent Transfer Act. Accordingly, the fact 
that the law firm may have shifted assets to avoid a tax liability 
did not preclude the possibility that it also acted with the intent 
to hinder, delay, or defraud the partner in his collection efforts.

State v. Newton 
2020 UT 24, 466 P.3d 135 (May 14, 2020)
In this appeal of a conviction for aggravated sexual assault and 
aggravated assault, the defendant argued that the State violated his 
constitutional rights under Brady v. Maryland, 373 U.S. 83 (1963) 
by failing to conduct a forensic evaluation of the victim’s cell phone. 
Affirming, the supreme court held the defendant’s Brady claim failed, 
because (a) the State did not have a duty to conduct a 
forensic evaluation of the victim’s cell phone in the absence 
of indicia that the prosecutor knew that favorable, material 
evidence would be found through a forensic review, and 
(b) the defendant failed to show that the examination of the 

victim’s cell phone would contain material evidence.

SRB Investment Co., Ltd. v. Spencer 
2020 UT 23, 463 P.3d 654 (May 8, 2020)
The supreme court reversed the district court’s judgment 
restricting SRB Investment Company’s use of a prescriptive 
easement, explaining that the district court focused on the 
purposes for which SRB would use its land rather than on the 
purpose for which the servient estate’s relevant portion would 
be used. On remand, the Supreme Court instructed that “the 
court should take a flexible approach to determining 
the scope of the prescriptive easement – an approach 
that permits changes in the use of the parties’ respective 
property rights so long as those changes do not materially 
increase the burden imposed on either party.”
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Harrison v. SPAH Family Ltd. 
2020 UT 22, 466 P.3d 107 (May 8, 2020)
In affirming summary judgment in this prescriptive easement 
case, the supreme court clarified what is required to satisfy the 
“continuous” element of a prescriptive easement. Acquiescence 
by the underlying landowner is not required. Thus, “a landowner’s 
grant of permission to the prescriptive user will not 
work an interruption unless the user submits to the title 
of the landowner by accepting the license offered. [I]t is 
the prescriptive user’s submission to the landowner that 
interrupts the prescriptive period – not the owner’s 
grant of permission.”

Taylor v. University of Utah 
2020 UT 21, 466 P.3d 124 (May 8, 2020)
On certiorari, the supreme court held that expert testimony 
in a medical malpractice case was inadmissible under 
Rule 702, where the expert relied on “logical 
deduction” as the method for opining on medical 
causation, and where the opinion was based upon 
“broad attenuated facts” that suffered from the fallacy 
of equivocation.

UTAH COURT OF APPEALS

Young v. Hagel 
2020 UT App 100 (June 25, 2020)
In this custody case, the court of appeals held that the district 
court abused its discretion in denying a motion under 
Rule 60(b)(1) to set aside a default order that had been 
entered because the mother failed to appear within 21 days of her 
counsel’s withdrawal after four years of litigation. Counsel should 
not automatically treat a pro se litigant whose counsel has 

withdrawn as if in default after the 21 days provided for in Rule 
74(c) has expired, but instead should continue to serve copies 
of filings on the litigant, but may, in appropriate cases, seek 
sanctions from the court if the litigant continues to fail to appear.

State v. Buttars 
2020 UT App 87 (June 4, 2020)
The court of appeals reversed and remanded for a new trial a 
conviction for securities fraud based upon the district court’s 
reliance on the residual exception under Utah R. Evid. 807 to 
admit certain necessary bank records rather than relying on the 
business records exception found in Utah R. Evid. 803(6). The 
court of appeals held that “it was error to admit the bank 

records under the residual rule without a more 
compelling explanation for why the business records 
exception would not suffice.”

TENTH CIRCUIT

United States v. Young 
964 F.3d 938 (10th Cir. July 7, 2020)
Reversing the district court’s denial of a motion to suppress, the 
Tenth Circuit held that the defendant’s statements during 
interrogation were involuntary and inadmissible, where the 
law enforcement agent made misrepresentations about potential 
penalties, stated that the length of the sentence depended on his 
cooperation, claimed to have spoken to the federal judge, 
emphasized that he would tell the judge that the defendant had 
cooperated, and represented that truthful responses would “buy 
down” his prison time.

Hinkle v. Beckham Cty. Bd. of Cty. Commissioners 
962 F.3d 1204 (10th Cir. June 22, 2020)
In this civil rights appeal, the Tenth Circuit applied Florence v. Board 
of Chosen Freeholders, 566 U.S. 318 (2012), to determine whether 
the challenged jail body-cavity strip-search policy was unconstitutional. 
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It held that Florence does not sanction body-cavity strip- 
searching all detainees before deciding whether a particular 
detainee will be housed in the jail’s general population.

United States v. Hamett 
961 F.3d 1249 (10th Cir. June 15, 2020)
In the middle of his trial on kidnapping and weapons charges, 
the defendant elected to waive his right to counsel. Appealing 
his subsequent conviction, the defendant argued that the waiver 
was invalid because it was not made knowingly and intelligently. 
The Tenth Circuit agreed, holding that the district court’s 
colloquy with the defendant regarding the waiver was 
constitutionally inadequate under Faretta v. California, 
422 U.S. 806 (1975), because the court mistakenly 
understated the maximum penalty and failed to inform 
the defendant of the elements of the charged crimes or 
possible defenses.

United States v. Arterbury 
961 F.3d 1095 (10th Cir. June 9, 2020)
Reversing a denial of a motion to suppress, the Tenth Circuit 
applied the doctrine of collateral estoppel to criminal 

proceedings, clarified that the doctrine remains available 
under the federal common law independent of the Due Process 
Clause, and held that the district court was bound by a prior 
order in a separate proceeding suppressing the evidence.

United States v. Trujillo 
960 F.3d 1196 (10th Cir. May 27, 2020)
On appeal from his conviction for being a felon in possession of 
a firearm, the defendant argued that his guilty plea was constitu-

tionally invalid because the district court failed to inform him 
that a necessary element of the charged crime was his own 
knowledge of his status as a felon. The Tenth Circuit agreed that 
the district court erred in failing to inform the defendant of this 
intent element and that the error was plain, but concluded that 
the failure was not a structural error warranting plain 
error review, even if it rendered the plea unknowing 
and involuntary. This conclusion creates a split in authority 
with the Fourth Circuit, which held that a similar error was 
structural and necessitated plain error review in United States 
v. Gary, 954 F.3d 194 (4th Cir. 2020).
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