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Utah Law Developments

Appellate Highlights
by Rodney R. Parker, Dani Cepernich, Robert Cummings, Nathanael Mitchell, Adam Pace, and Andrew Roth

Editor’s Note: The following appellate cases of interest were 
recently decided by the Utah Supreme Court, Utah Court of Appeals, 
and United States Tenth Circuit Court of Appeals. The following 
summaries have been prepared by the authoring attorneys 
listed above, who are solely responsible for their content.

UTAH SUPREME COURT

State v. Gallegos 
2020 UT 19 (Apr. 29, 2020)
A divided panel of the court of appeals denied the defendant’s 

rule 23B request to investigate the extent to which he was 

prejudiced by his counsel’s failure to call witnesses and lack of 

preparation. Affirming, the supreme court held the defendant 

failed to establish sufficient facts that, if true, would 

likely change the outcome of the ineffective assistance 

of counsel inquiry, because the evidence against the 

defendant was substantial, and the missing evidence 

was not likely to change the prejudice analysis under 

Strickland. In doing so, the court emphasized that the 

Strickland inquiry was objective, rather than subjective, and that 

the deficient performance and prejudice inquiries were 

separate and distinct.

Davis County v. Purdue Pharma 
2020 UT 17 (Apr. 23, 2020)
In this interlocutory appeal, the supreme court held 

that district courts have the inherent authority to 

transfer cases to a different jurisdiction for pretrial 

proceedings, and § 78B-3-309 does not limit that 

authority. In granting in part and denying in part a motion 

filed by various opioid-manufacturer-defendants to consolidate 

the fifteen opioid cases filed in the state in the Third District for 

pretrial proceedings, the Third District declined to order 

transfer and consolidation of cases pending in other districts. It, 

however, invited those districts to consider transferring the 

cases in those districts to the Third District. Upon a motion 

from a manufacturer-defendant, the Second District did so. The 

supreme court affirmed, holding that while neither Rule 42 nor 

§ 78B-3-309 grants the authority to transfer cases to another 

district for pretrial proceedings, doing so is within district 

courts’ inherent authority. The Second District was well within 

its discretion in granting the defendant’s motion in this case.

Blanke v. Utah Bd. of Pardons & Parole 
2020 UT 16 (Apr. 16, 2020)
This appeal arose from a petition for extraordinary relief filed 

by a prisoner who alleged that the Board of Pardons and Parole 

violated due process by determining that he is a sex offender, 

and conditioning his parole on sex offender treatment, without 

affording him the additional procedural protections discussed 

in Neese v. Utah Board of Pardons and Parole, 2017 UT 89, 

416 P.3d 633. The prisoner had pled guilty to attempted child 

kidnapping, and had admitted to having sex with a minor in his 

presentence report. In affirming summary judgment to the Parole 

Board, the court held that due process does not require the 

procedures discussed in Neese when a prisoner has 

been convicted of, or admitted to, a crime that requires 

him to register as a sex or kidnap offender.

Graham v. Albertson’s LLC 
2020 UT 15, 426 P.3d 367 (Mar. 31, 2020)
A plaintiff sued her former employer under a theory of common 

law wrongful termination. Applying the test laid out in Retherford 

v. AT&T Communications of Mountain States, Inc., 844 P.2d 

949 (Utah 1992), the district court concluded that the Utah 

Occupational Safety and Health Act (UOSHA) preempted the 

plaintiff’s common law wrongful termination claim and granted 

partial summary judgment in favor of her employer. On 

interlocutory appeal, the supreme court reversed, holding 

Case summaries for Appellate Highlights are authored 
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that the trial court failed to account for specific 

language in UOSHA suggesting the legislature did not 

intend to preempt common law remedies. The court also 

noted that the two-part Retherford test “appears to skip a step” 

and clarified that a plaintiff must establish that she in fact has a 

valid common law claim before the court may apply Retherford 

to determine legislative intent to preempt.

Cochegrus v. Herriman City 
2020 UT 14, 462 P.3d 357 (Mar. 26, 2020)
The supreme court identified variables bearing on a claim of 

constructive notice for temporary unsafe conditions in a 

premises liability case, including “the number of people using 

the premises, the frequency of use, the nature and prominence of 

the defect, its location on the premises, and its probable origin,” 

along with “the condition’s noticeability, such as its prominence, 

visibility, and location.” Reversing summary judgment, the court 

held a jury could reasonably infer constructive notice, based on 

evidence that the durable metal rod had been installed in 2006, 

rust or oxidation suggested it had been exposed to the elements 

for some time, and it was a “prominent condition in a 

residential, regularly maintained park strip.”

State v. Ray 
2020 UT 12 (Mar. 9, 2020)
On a petition for writ of certiorari, the supreme court reversed 

the court of appeals’ ruling that the criminal defendant received 

ineffective assistance of counsel when his trial counsel did not 

object to the use of the undefined term “indecent liberties” in a 

jury instruction regarding the charge of forcible sexual abuse. 

Although the court agreed with the court of appeals that a jury 

instruction on forcible sexual abuse should define the term 

“indecent liberties,” it held defense counsel’s failure to object to 

this error is not necessarily ineffective. “Defense counsel did 
not have a Sixth Amendment obligation to correct every 
error that might have occurred at trial, regardless of 

whether it affected the defendant. Counsel could pick his 

battles.” The court noted that “Strickland demands reasonable 

assistance, not strategic assistance,” and even then a “reviewing 

court must always base its deficiency determination on the 

ultimate question of whether counsel’s act or omission fell 

below an objective standard of reasonableness.” After clarifying 

the standard, the court held that counsel’s decision not to object 

to the jury instruction could have been sound strategy.

UTAH COURT OF APPEALS

In re Estate of Heater 
2020 UT App 70 (Apr. 30, 2020)
An unacknowledged biological son of the deceased sought leave 

to intervene as an heir in probate proceedings. Over the 

objection of the deceased’s biological daughter, the district 

court permitted the son’s intervention. The court of appeals 

affirmed, holding that the son could establish a 

parent-child relationship with the deceased, 

irrespective of the fact that he already had a presumed 

father under the terms of the Utah Uniform Parentage 

Act (UUPA). The court reasoned that the UUPA is expressly 

subordinate to other statues that provide their own definition of 

a parent-child relationship, including the Probate Code. 

Additionally, the appellate court held that the Probate Code’s 

“one-set-of-parents” rule, which prohibits an adopted child 

from inheriting from both natural and adoptive parents through 

intestate succession, does not apply outside of the adoption 

context and could not bar the son from inheriting as an heir.
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Issertell v. Issertel 
2020 UT App 62 (Apr. 16, 2020)
In this divorce proceeding, the court of appeals affirmed the 

district court’s order modifying the husband’s child support and 

alimony obligations. Approximately a year after the initial 

divorce decree was entered, the husband lost his job at which 

he had been earning $8,607 per month. Unable to find new 

employment, husband filed a petition to modify. The court of 

appeals held that in granting that petition, the district court did 

not abuse its discretion in finding the husband was not 

voluntarily unemployed based on the evidence presented, 

including that he had unsuccessfully applied to over 800 jobs. 

The court additionally rejected the wife’s argument that 

equalization of poverty was inappropriate because, 

taking into account the income of husband’s new wife, 

there was money available to husband to pay the 

alimony and child support obligations. In concluding 

money from the husband’s new wife was not a gift, the district 

court properly considered evidence regarding the new wife’s 

contribution to the couple’s household expenses as well as 

evidence they had drained both of their savings accounts and 

borrowed money from the wife’s retirement to meet the current 

obligations to the wife, and that the husband had an agreement 

to pay his new wife back.

State v. Sisneros 
2020 UT App 60 (Apr. 9, 2020)
The court of appeals reversed denial of a motion to dismiss 

and held that two cases – one in Weber County and one in 

Utah County – were part of the same criminal episode. 

Sisneros stole a car in Weber County and while driving away, hit 

the car owner’s father, and ultimately abandoned the car in Utah 

County. He was charged in Utah County for theft by receiving stolen 

property, and Weber County charged him with aggravated robbery. 

Following a plea in Utah County, Sisneros moved to dismiss the 

Weber County case, which the district court denied. In reversing, 

the court of appeals held, “there was not a distinct difference in 

time between the two offenses at issue” with Sisneros committing 

both the aggravated robbery and theft by receiving in Weber County.

Scott Anderson Trucking v. Nielson Construction 
2020 UT App 43, 462 P.3d 822 (Mar. 19, 2020)
The appellee argued that the appellant had waived its right to 

appeal because it had fully satisfied the district court’s monetary 

judgment against it. Applying the exception articulated in Utah 

Resources International, Inc. v. Mark Technologies Corp., 2014 

UT 59, 342 P.3d 761, the court held the appellant had not 

waived its appeal rights by paying the judgment: “Buyer 

tendered payment to Seller with letters stating that the payments 

were for the purpose of ‘abating interest’ and that ‘[i]n making 

such a partial payment, [Buyer] fully and completely reserves 

its right of appeal.’” This was sufficient to make the appellant’s 

intention of preserving its right to appeal clear in the record.

V.M. v. Division of Child & Family Servs. 
2020 UT App 35, 461 P.3d 326 (Mar. 5, 2020)
The appellant argued the juvenile court committed legal error 

by relying on transcripts from a separate criminal proceeding 

when substantiating a DCFS finding of sexual abuse. In addition 

to noting that the juvenile court relied on other evidence besides 

paper transcripts – including an audio recording, witness 

testimony, and video of the forensic interview – the court of 

appeals rejected the argument that black letter law 

prohibited fact-finders from considering transcripts in 

making credibility determinations in all circumstances.

Gukeisen v. Dep’t of Pub. Safety, Driver License Div. 
2020 UT App 32, 461 P.3d 1146 (Mar. 5, 2020)
Affirming revocation of a driver’s license, the court held that 

withholding consent to take a breathalyzer test until the 

driver’s lawyer is present constituted conditional consent, 

which is considered a refusal to test under applicable 

statutes and case law.

Petrzelka v. Goodwin 
2020 UT App 34, 461 P.3d 1134 (Mar. 5, 2020)
In this divorce action, the district court, among other things, 

declined to award the husband (Goodwin) alimony. During the 

marriage, the parties lived in a home the wife (Petrzelka) had 

purchased previously and they kept their finances separate sharing 

in only some “very limited” joint expenses. In denying alimony, 

the district court found that the parties “essentially maintained 

separate standards of living,” with husband always living beyond 

his means. In affirming, the court of appeals found no abuse 

of discretion noting that husband did not challenge the 

district court’s finding that he “was capable of meeting 

his needs through his own income and that the parties’ 

deliberate separation of their finances during marriage was 

germane to the equities surrounding the alimony request.”
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TENTH CIRCUIT

United States v. Neugin 
958 F.3d 924 (May 1, 2020)
Responding to a domestic argument in a restaurant parking lot, 

police lifted the camper lid on the back of the defendant’s truck to 

help his girlfriend retrieve her belongings. When police discovered 

a gun under the lid, the defendant was charged with being a felon 

in possession of a firearm. The district court denied the defendant’s 

motion to suppress the gun, citing the “community caretaker” 

exception to the warrant requirement. On appeal, the Tenth 

Circuit reversed and vacated the defendant’s conviction, 

holding that there was no articulable concern for public 

safety justifying a warrantless search of defendant’s 

truck under the community caretaker exception. By the 

time the police arrived, the couple was no longer fighting and 

there was no reason for the police, rather than the defendant or 

his girlfriend, to access the truck.

United States v. Ramon 
958 F.3d 919 (10th Cir. May 1, 2020)
At a probation revocation hearing based on possession of a 

firearm, the government asserted it may indict Ramon on a new 

charge resulting from the subsequent possession. The district 

court, therefore, revoked probation, imposed the maximum 

24-month sentence, and ordered it to run consecutive to any 

future sentence imposed on the new charge. Ramon did not 
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object. On appeal, he argued that district court had plainly erred 

by exceeding its sentencing authority under 18 U.S.C. § 3584(a) 

by running the sentence consecutively to a future federal 

sentence. The Tenth Circuit agreed, holding “that § 3584(a)’s 

text disallows a district court from a preemptive strike 

dictating how its sentence will run in relation to later 

federal sentences.” The error, however, was not plain to the 

district court as there was no prior Tenth Circuit opinion on 

point and the court had to engage in extensive statutory 

interpretation, so the sentence was affirmed.

United Gov’t Sec. Officers of Am. Int’l Union v. Am. 
Eagle Protective Serv. Corp. 
956 F.3d 1242 (10th Cir. Apr. 21, 2020)
As a matter of first impression, the Tenth Circuit held that a 

six-month statute of limitations applies to an action to 

compel arbitration under Section 301 of the Labor 

Management Relations Act, rather than the six-year 

statute of limitations applicable to state-law claims for 

breach of contract. Applying this holding, the Court affirmed 

the district court’s order granting summary judgment to 

employers, which dismissed the employees’ claim to compel 

arbitration of a union labor dispute as time-barred. 

Mid Atlantic Capital Corp. v. Bien 
956 F.3d 1182 (10th Cir. Apr. 14, 2020)
Asserting claims against a brokerage firm, the plaintiffs presented 

two alternative calculations of damages. The arbitration panel 

awarded recovery under both theories. The defendant argued 

that this resulted in double recovery. The Tenth Circuit concluded, 

as a matter of first impression, that a provision in the 

Federal Arbitration Act that allows modification if the 

award contains “an evident material miscalculation of 

figures” applied only to miscalculations that appear on 

the face of the award. Because the purported error – double 

counting – did not appear on the face of the award, the district 

court did not err in denying the request for modification.

XMission, L.C. v. Fluent LLC 
955 F.3d 833 (10th Cir. Apr. 9, 2020)
The Tenth Circuit affirmed the district court’s dismissal of claims 

brought by a Utah internet service provider against a New York-based 

digital marketing company for lack of personal jurisdiction. The 

claims were based on tens of thousands of spam emails sent to the 

ISP’s Utah-based customers. The marketing company submitted 

an affidavit from its general counsel stating that it did not send 

the emails; that it had a contract with third-parties who sent the 

emails; that it had no involvement with or control over the 

origination, approval, or delivery of the emails; and that it had 

no other activity connecting it to Utah. The ISP did not present 

any specific evidence contradicting these statements and did not 

conduct any jurisdictional discovery. Based upon this record, 

the Tenth Circuit concluded that there were insufficient facts 

to establish personal jurisdiction over the marketing 

company in Utah under either the “harmful effects” or 

the “market exploitation” tests the ISP had argued.

United States v. Samora 
954 F.3d 1286 (10th Cir. Apr. 8, 2020)
After police discovered a loaded gun in the center console of 

the car he was driving, the defendant in this case was charged 

with being a convicted felon in possession of a firearm. At trial, 

the district court erroneously omitted a necessary intent 

element when instructing the jury on constructive possession. 

On appeal, the Tenth Circuit held that this misstep constituted 

plain error and reversed the defendant’s conviction. Although 

the government presented sufficient evidence to convict the 

defendant, that evidence was not overwhelming. As a result, 

the district court’s erroneous instruction on constructive 

possession likely affected the fundamental fairness of 

the proceedings, requiring a new trial. Judge Baldock 

noted that this particular erroneous instruction “appears 

to be a reoccurring problem in the District of Utah[.]”

Banuelos v. Barr 
953 F.3d 1176 (10th Cir. Mar. 25, 2020)
This case discusses application of the “stop-time” rule when 

determining qualification for a remedy known as “cancellation 

of removal,” which allows noncitizens to avoid removal under 

certain circumstances. As a matter of first impression, the 

Tenth Circuit held that the stop-time rule does not apply 

when a non-citizen receives an incomplete notice to 

appear (one missing the time of a hearing) that is 

followed by a notice of hearing that supplies the 

previously omitted information.
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